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Powerful Enough to Bring Justice
Setting Up the Special Court for Sierra Leone

By Geotfrey Robertson

AN Slerra Leone broke oul in 1997 and enced
wilh an uneasy pesace in 2002, Cuer that terriksle
decade, some T5 000 civilianes are balioved o have
been killed and half a million made refugecs. Arocilies, in
serme respects unigue in Ltheir grotesquery, have heen
reported: chopping off the hands ol civilians who had cast
electoral voles, Kidnapping children for use as gunmen or
so slavies; butchering prisoners: and sooon. 1L s a poignanl
iremy thal these things shoeold happen whers the world's firsr
bmmanitarian mission look place—in Froctown, where Lhe
Britich navy in the nineteenth centuny sel Iree the slaves.
O 12 fune 2000, the President of Sicrra | cone asked the
Uridre Mations Fooset upa courl powerbul encogh o biring
justice o his country. The Security Council responded in
August with resalution 1315 (A0, declaring that the sit-
uation n Siera Leons constituted a threst fo inferma-
Cicnal peace and reqoesting Secrelary-Goneral Kol Annan
to negotiale an agresment with the Government to set up
an independent Special Coun, as well as recommending that
its jurisdiction should include crimes against humanity, war
crirnes and olher serious viokzUons of inlermational human:
itartan law, and crimes undor Sicrro Leonsan law comunil-
Led wilhin Lhe Lerrilory, There was no precedent forsuch a
by; Nurembaarg had been a military cribunal i by Uhe four
victorious powers, and the tribunals dealing with war
crimes in Yuegoslavia and Bwanda had not beon sel up
Lhrough any agreement with the countries concerped.
The Special Court Agreement was slened by the Govern-
ment and the United Matlons n January 2002 and matified
by e parhiamient of Sierra Loeone in March 2662 The Stalule
of the Speaal Court, which forms parl of the Agrecment, pro
vides thal the Court shall “prosecute persons who ear the
aroatest responsibility™ for senicus vialations of Inleemational
hurnanitarian ke and Sierra Leonean law committed in the
territory of Sierra Leone since 50 November 1996 (Che dale
ol the Ablijan Peace Accord, which unsuccessully offered
an amuesty o rebel combatants). These crimes inclinde:
> Crimes against humanily, te., mamders, rapes, Tor-
ture ancd ather inhumane acts i committed systemal ically
against civilians,
> War crimes, including viclalions of the Geneva
Conwentions and acts of terrorism and mallreatment of pris-
cers commit e o e course ol an armed conlliol
> Oher serious viclations of intemational humanitaran
law, such az inlenticnally dircobing atlacks agains civilians,
allacks against humanitarian or peacekseping personngl,
and enlisting children under 15 inw armed forces or groups
> Coertain cimes ubder Siema Leonean law, such ag sex-
vl wicrkenes againgd children and rmalicions damage toproperly
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b Court comprises fve appeal fadees, headed by

the Prosident, and a trial chamber of three judeges. Two
trial chamboer jodges wnod three appeal judees are appointed
by the United Mations, and the others by the Government.
The Proseculor is appointed by the Secretary-General, bl
acts independzntly as a separale oraan aof the Special
Corl. The Begistrar is also appointed by 1he Secrelary-
Goneral and 12 a sraff membser of the United Mations, The
Cfices of the Prosecutor and Roegistrar are assisled by
focal Tawyers and administralive stalf, as owell as by
cuperenced inlemational officials and counsel.

The Mroseoulor maey only indict these whom he albeces
“bear the preatest respansibilily™ for those crimes listed in
the Stalule of the Court. The Spedial Coar has jorisdiction
Lis Ty them wherevert hc::,r inay reside al the B of Lhoir
incictment and irrespective of their nationality or palitical
alfliation. It takes procedonce over Sierr Leone comns and
may thus take over the prosecution of persons already in
jil. The Prosecutor cannod, however, indict a person who
was under 15 years of age at the tirme of the alleged corime
arrested defendants may apnly For bail and are entitled 1o
vognse] of thedr choice o fo defend themselves I0they ane
o posor fo retain counsel, the Court itself is under a duty
Lo prrovlde adeqguate professional legal assistance lree ol
charge. The inilial indictments should Be reied and all
appedls dealt with by December 2000, 1 three years
after the judupes ook their cath of office.

Thes Statute requires the judses to be persans o high
moral character, impartiality and inlegrity, whe possess
gualtfications for appointment to the highest judicial
offlce In their own countries, They must be independent of
the Government, the Umited Mations and any olher source,
Thae trial chamber judges commenced theirwoark in March
00%, and the Appeal judges will be available whenover
neccssary until the trials are over when Lhoy will deal with
appeals. The Hules of Procedore and Evidenoe of the
Intemational Crirndnal Tribunal for Rwanda (1CTR] apply
mutatis mdtandis to the conduct of legal procecdings
bezfome the Special Court, bul may be amended 25 appropriate
by the Spedial Court judges who promoleated the s
amendod set of rules on T March 2003
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b Comarl will Fusve (05 maln bilding in Frectown, bat
the fudecs may sit elsewhere, within or oulside the

eatntry, They have powers of imprisonment and may order
the forleilure aod roturn of property, but they ciannaol
impose the death sentence, Imprisonment is o be served
in Sicrra Leone, [P circumstances so roquire, Imprison-
menl may also be served iy of e Stales that have con-
chided with the tndermational Tribunal For the former
Yugoalavia (ICTY) and the 1R sgrecments for the onforee-
ment of sentences, as well as those States thal have
concluded similar agresmenls with the Special Court

As Far gz the rocent work of the Court is concerned,
Registrar Robin YVincoent and Proscculor David Crand armived
in Freelown in Aueusl X007 and secured offices. selected siall
and began Lheit respective tasks of consiiucting the Coun
and investigating suspeds. in Decombien the jidzes were swom
in e clectied e President. In lanwary 2000, the Management
Commnmil e :-1p|'.nru".-|:*|.| plans For Tiring s Principal
Urelendor and delonoe counsel In }-':el:-ru,-]r}l. it
declared the British firm of Morman and
awharn . which has exlensive capericnoe in
building in Alrica, the winner of the Lender Lo
doslgn and build the courthiouse, The Tist
indictments were approved by udee Hankols
Thenmpson an 7 March 2060 and sonne delen-
dants wore amesiod in the vaeeks which fodlowed,
Preliminary hearings hove already taken place
andd the frst Lral should be under way soom

The Sierra Leane Special Courl s the lat-
el micdel for delivery of fustios in respect ol
vielations of intornational crimina! Taw. 10 15
a uniue institution, diffcrent tn many ways trom Lhe
Ty and WCTR which were eslablished Dy the Security
Counctl: But the Special Courn s esrablishod by an agree-
ment between The United Malions and the sovereign
Gowernment of Bierra Leone, [Uis thus & Treaty-hased insti-
i andd el a subsiciary organ of the United Nalions, Otber
spocial leatures of the Courl include:

> It will =it in Lhe countey where the crimes wathin its
jurisdiction were committed, unlike the 1CTY, the ICTR and
the International Criminal Court.

> It has an outreach programme, comprising lectures
and mectings, and plans fooine lude theatre and films, Its
proceedings will be communicated throughont the country
by raclio and television.

> it is independent of the United Mations. Its judges
and =tall are oot paid from the UM budeet, but from lunds
doraled valuntarily by individoal Slates

» s funding and non-judicial policy are managed by
a Management Commitios, comprising represen|afives
frevm Canada, The Metherlands, Nigeria, Lesotho, Siema
Leone, The United Kingdom, the United States and Lhe
UM Secretarial

*  Preliminary molions will be “fast-tracked” to the
Appeal Chamber, preventing trial delays. Problems of

1

foe-gplitring™ and inadequale defence will be obvialed
by appointing a distinguished counsel as Principal Defondsr
[o ensure that defondants whe ane Lo poor to bire thedr
oty advecates are represcented by cxperienced advocates

= Under Sicrra Leonean law, Lhe Special Court rakes
precedence over local courts. 10 will be able to take custody
ol and prosecute under international Law, any indictees
alreachy awalting trial in the local cowrs,

0 cannol impese the death penally, Bt i s other-
wise unlimiled in deciding the length of sentences.

lnlike the ICTHE and 1CTY, the Special Courl has ne
Chapter VI powers and therefore his no logal fasis o ask
plher Skales o enforee ils indictments and armest warrants,
as has been encountered i respect of the Prosecutors incicl-
ment of Charles Taylor the former President of Liberia,

When the Secrelary-Ceneral originally reported o the
Security Council on the establishmont of the Court, he
sald jat paragmph 100 coamining messunes
toenhance the delerrent powers of the Special
Court, the Beourity Counct] ey wish Lo ocon-
sidhor cndowing it wilth Chapter VI powe s for
the specific purpose of requesting the surendoer
al an avcused from autside the furadiction of
e Comirl,”

This sugeestion was not taken up by the
Council at the Hme, bul recent events have
demmonstraled the need for the Cowri Lo abdain
the cooperation ol alher States in Lhe abeence
of Chapter VI puissances powers, the Courl
will have to fall back on moral persuasion o
achieve Lilaler | agreciments. This is one mal-
terwhich needs resolution before the Sierma Leone mode|
of & "Special Court” can be recommendad Tor other coun-
tries, i principle, it would seree as an effective mode)
wherever thers is inlernalional consensus thal war crimes
in o perticolar State should be prosecuted and the
Governmenl of that State is willing Lo accepl international
assistance o do so ellectively and Gy,

In conchusion, Dwish to paint oot That & war ciimdes oourt
in a war-tarm country o soon alter the end of the conflicl
cartics obyvious tisks, especially for its personnel. Their
living conditions are fairy basic and Chey are valnerable Lo
equetonal discases, especially malaria. Qperations in
Freetown arc logistically challenging al Umes, but the
advantages of delivering justioo when and where it mat lers
—where il can be seen to be done by those who peed it
most—are very imporant. Mol only doos Uho prosonce of
the Conurl in Freetown symbaelize the nation's emergence
fromn Lhee ol and physicsl degradation of the war it the
process of proseoution and punishment of those centrally
responsible permils some sense of closure forall living
victims, In the end, the counly's returm o lepality witl
ardvance the broader goal of 3 sustainable peace, whilst the
atvance of international criminal justice may deter mililary
ancd politics] eaders Brom directing atrocities. 1
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